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A helpful guide for



This booklet is not intended to be and should not be 
used as a substitute for legal advice regarding specific 
situations. If legal advice is desired, seek the services 
of a qualified lawyer. The information in this booklet is 
current as of August 2014. Because laws may change, 
consult a qualified lawyer to assure that specific legal 
information is current.

Note:  For easy reading, only singular uses of 
grandchild and grandparent are used in most cases, 
understanding that in some cases the situation involves 
both parents, both grandparents and more than one 
grandchild.

Colorado Child Abuse and  
Neglect Hotline: 1-844-4-KIDS (5437)

Boulder County Child Protection  
Line 24/7: 303-441-1309
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PART ONE:   
FIRST STEPS FOR A 
GRANDCHILD IN CRISIS
A crisis is any situation where immediate 
action is needed to ensure the well-being of 
the grandchild. A grandparent, another family 
member, or an outside agency staff member 
may determine immediate action is needed.

Self-Initiated Care
A self-initiated situation occurs when the grandparent 
believes that the grandchild is not being properly cared 
for or may be abused. This can occur based on what the 
grandparent has heard from the child or observations by the 
grandparent.  In this situation, it is important to gather as 
much information as possible and call the local Department 
of Human Services or Police Department. These agencies 
are required to assess child abuse and neglect allegations. 
If the grandparent believes that the grandchild should stay 
with them in order to assure the child’s well-being or safety, 
this is a good time to advise authorities. 

If a grandparent wishes to have the child live with them 
on a temporary or permanent basis and Human Services is 
not involved, the grandparent can approach the parent or 
guardian directly and request a power of attorney, custody, 
guardianship, or adoption arrangement. In this situation, it 
is helpful to seek the advice of a qualified attorney who is 
experienced in family law.  Call or visit the website of the 
local bar association to get a listing of attorneys in your area 
or call the Metropolitan Lawyer Referral Service in Denver 
to obtain a referral to an attorney.
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Family-Initiated Care
In this situation, the parent or guardian of the child requests 
that the grandparent take temporary or permanent custody of 
the child. The current guardian (usually the parent) and the 
grandparent will need to reach an agreement with regard to 
the degree of legal responsibility needed by the grandparent 
(e.g. power of attorney, custody, guardianship, adoption). 
The basic guideline is that whoever gives the legal right 
(power of attorney, custody, guardianship, and adoption) 
can take it away.  For example, if a parent gives temporary 
power of attorney, the parent can revoke it. If a court makes 
a decision, only the court can change that decision. It is 
helpful to have all actions in writing. (See Page 3)

Agency-Initiated Care
Agency-initiated situations exist when an outside agency 
(hospital, police, Human Services, etc.) approaches the 
grandparent about placing the child in the grandparent’s 
home. This can happen if the parent dies, or is in an alcohol 
or drug inpatient program, or is incarcerated, or when 
Human Services has become involved due to concerns 
of abuse or neglect. The grandparent needs to know and 
understand what is being requested and what options exist 
before committing to a grandchild placement.

Resources for Support
Grandparents raising grandchildren can find resources 
through local Senior Services, the  local Area Agency on 
Aging, the local Department of Human Services and the 
State Department of Human Services. 
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PART TWO: 
LEGAL RELATIONSHIP 
OPTIONS
A grandparent caring for a grandchild 
needs written legal authority to care for the 
child. This authority can include power of 
attorney, allocation of parental responsibilities, 
guardianship, or an adoption. The choice 
depends upon many issues, including: 
1) how long the child is staying with the 
grandparent; 2) how well the parent and 
grandparent get along; and 3) financial 
responsibility for the child’s needs.

Power of Attorney
A power of attorney is written permission from a parent 
giving an “agent” the authority to make decisions 
and provide care for a child. This can be as simple as 
handwritten permission to obtain medical care, or a formal 
document prepared by an attorney and signed in front of a 
notary public.

A power of attorney gives the agent the authority to make 
decisions for the child but does not reduce any of the rights 
of the parent. The parent can revoke a power of attorney at 
any time, take the child back, or change decisions that the 
grandparent or other agent has made. It is important to have 
a power of attorney any time a child is being cared for by a 
grandparent. Without it, the grandparent may not be able to 
get medical care or other assistance for the child especially 
if the parent is absent.
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Issues and authority to be addressed within a power of 
attorney include:
1. The parent gives the grandparent permission to care 

for the child. An effective agreement will say how 
long the authority is given to the agent. Traditionally, 
powers of attorney are valid for less than nine months. 
Colorado law allows a power of attorney to care for 
a child to be valid for a maximum of twelve months. 
After nine months, a new power of attorney must be 
signed to continue or re-establish the agent authority.

2. The grandparent should also be given authority to 
obtain medical care for the child. Additionally, it is also 
a good idea for the grandparent to have the right to 
make school and educational decisions and child-care 
arrangements. With the authority to obtain medical 
care for the child, it is important to include any health 
insurance information for the child and the HIPPA 
required release.

3. The specific powers that are given to the grandparent 
may be limited to only a few matters, such as the 
right to care for the child or enroll the child in school 
or obtain medical care. Or, the specific powers may 
be more general and it may give the grandparent 
the power to make all decisions that a parent can 
make. The areas of authority and the limits should 
be specifically addressed. The right to make medical 
decisions can include all medical care or emergency 
care only.
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4. Any power of attorney should state in writing that it 
is valid unless or until it is revoked. This will not stop 
the parent from taking back the authority to make 
decisions about the child but it may resolve arguments 
about whether the power of attorney remains valid.

5. The power of attorney can be signed by either one 
of the child’s parents or by both of them, but not by 
a noncustodial parent. In either case, the parents still 
retain all of their rights regarding the child.

6. The power of attorney must be signed by a parent. It 
can be handwritten or typed. It may be helpful to have 
it witnessed and notarized, but that is not required. If 
a grandparent expects disagreements with the parents 
about the power of attorney later, it could be helpful 
to have a qualified attorney involved in writing it.
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Custody Order with Allocation of 
Parental Responsibilities (APR)
The Allocation of Parental Responsibilities (APR) regarding 
custody of a child must be granted by a court order. An APR 
includes provisions for parenting time and decision-making 
power. Parenting time establishes how much time and under 
what conditions the child spends time with the grandparent 
and the parent. This is different from grandparent 
visitation. Decision-making refers to the right to make 
major decisions for the child, including decisions about 
medical care, education, spiritual and religious upbringing, 
and extracurricular and other activities. Decision-making 
may be joint between the parent and grandparent, or 
sole decision-making authority may be granted to either 
the parent or the grandparent. An APR order does not 
permanently end the rights of the parent, but while the 
APR is in effect, the parent can only have decision-making 
authority and parenting time (visitation) with the child as 
provided in the order.
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Issues and authority to be addressed in an APR include:
1. A qualified lawyer may need to be involved in 

getting an Allocation of Parental Responsibilities 
order (sometimes called a custody order) because 
it is granted by a court action. If the parent agrees 
to grant the Allocation of Parental Responsibilities, 
they can file the APR action in court and then the 
parent and grandparent can sign a written agreement. 
This agreement, often called a Parenting Plan, must 
be approved and signed by the judge before it can 
become a court order. The judge’s decision concerning 
all aspects of APR will be based upon the best interests 
of a child.

2. A grandparent can file an action asking for an APR 
order if the child has lived with the grandparent for six 
months or the action is filed within six months after 
the child leaves the grandparent’s home. Both parents 
must be notified of the filing of the action and any 
hearing dates. The judge, in an APR case, decides what 
rights the custodial grandparent has and what visitation 
the parent has. Parents will usually be given some sort 
of visitation unless the judge feels that the visits would 
endanger or harm the child. An APR order can never 
grant a custodial grandparent, who is not the parent of 
the child, the right to consent to the marriage of the 
child under the age of 18 or to the adoption of the 
child.

3. It is important to specifically ask the judge in an APR 
case to grant the right to make decisions regarding 
the educational needs of the child since such decision-
making authority is not automatic with grandparent 
custodial rights.
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4. The Judge may also require the parent to pay child 
support to the grandparent or other caregiver of the 
child.

5. Parenting time provisions in an APR order can later 
be changed by returning to court and requesting a 
modification of the order. Modifications of parenting 
time can be granted whenever it would serve the 
best interests of the child. However, if either party 
is requesting a substantial modification of parenting 
time which also changes the party with whom the 
child resides a majority of the time, the parenting 
time modification can be granted only if (a) both 
parties agree to the change or (b) the child has 
been integrated into the moving party’s family with 
consent of the other party, or (c) the child’s present 
environment endangers the child’s physical health or 
significantly impairs the child’s emotional development 
and the change is advantageous to the child.

6. A person with an APR order also can apply for 
adoption of the child if the parents have abandoned 
the child for more than a year or have failed to provide 
support for over a year. (See Page 12: Adoption)
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Guardianship Order 
Guardianship is another way that a grandparent may be 
granted the authority to care for a child and make decisions 
about the child’s care. Guardianship is an order granted by 
a court that gives the guardian full permission to make all 
decisions about a child except financial decisions and the 
right to agree to adoption.  Guardianship is different from 
a conservatorship which is the legal authority to control 
a child’s finances. Guardianship authority includes the 
authority to consent to a child’s marriage, consent for the 
child to enlist in the armed forces, to represent a child in 
legal actions, and to consent to an adoption of the child. 

Issues and authority to be addressed in a guardianship 
include:
1. The guardian is not legally responsible to support the 

child.

2. If authority is needed to make decisions about the 
child’s property and finances, a court must grant a 
conservatorship.  One person may be appointed both 
guardian and conservator.

3. A conservatorship is not needed for a grandparent to 
simply receive and spend child support for the child.

4. The guardian may care for the child, or arrange for 
someone else to provide care.

5. A person seeking guardianship of a child twelve or 
older must give the child notice of the action and 
the child may consent or refuse to consent to the 
appointment of the guardian. The court can appoint a 
guardian over the child’s objection if the court finds it  
to be in the best interests of the child.
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6. Guardianships are very flexible. Few laws define how 
they are used. Flexibility can be good or bad for the 
guardian and the parent. Since there are no clear laws 
saying how a guardianship is revoked or changed, 
a judge has much more leeway when deciding to 
revoke or change it.  It is also not legally clear what 
the rights of a parent are when a grandparent has 
guardianship unless such rights are specifically stated in 
a Guardianship Order.

7. Guardianship can be granted either through the 
Colorado Probate Code (when a parent is unable 
to care for their child or has died) or through the 
Colorado Children’s Code (when a child is dependent 
or neglected).

8. A person with guardianship is issued a document 
called Letters of Guardianship. This document can be 
carried by the guardian to prove that he or she has 
the authority to make decisions for the child. A person 
with guardianship can also apply for adoption of the 
child if the parent cannot be found or has failed to 
provide support for over a year. (See Page 12: Adoption).

Note: When a child is in guardianship of a grandparent and 
there are not child protection concerns, the Dependency and 
Neglect Court cannot retain jurisdiction. At that point the 
Dependency and Neglect Court certifies the guardianship to 
the Probate Court which can retain jurisdiction.
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Grandparent Visitation
If the grandchild resides within the State of Colorado, 
the grandparent can seek a court order which establishes 
visitation with the grandchild. Grandparent visitations can 
be established in any of the following circumstances:
• where the grandchild’s parents are divorced or legally 

separated

• where the grandchild is not in the custody of one of 
his/her parents, or the grandchild does not live in the 
home of one of his/her parents

• where the grandchild’s parent (child of the 
grandparent) has died

• where there has been any previous court case 
involving the custody of the grandchild, including a 
paternity case, a child support case, or a guardianship 
case concerning the child.

In Colorado, a grandparent is required to request visitations 
through the court located where the child lives or where 
a court order was issued in any of the situations listed 
above. The request must be formally made in writing. The 
grandparent can seek the assistance of an attorney in making 
such a request. The court will grant visitation rights to the 
grandparent if the court finds such visitations are in the best 
interest of the grandchild.  
After a grandparent visitation order is entered by a court, 
Colorado law provides a method for resolving disputes 
regarding formal grandparent visitations. The court may 
require a hearing or mediation by the grandparent and the 
child’s custodian. The court has the authority to change 
prior court orders or require make-up visitations for the 
grandparent.
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If the grandchild resides in a state other than Colorado, the 
law of the state where the grandchild resides will determine 
the right, if any, the grandparent may have to visitation. 
The grandparent can contact an attorney in the state where 
the grandchild lives to determine whether any rights to 
grandparent visitations exist in that state.

Adoption
Adoption is the process by which a court creates the legal 
relationship of parent and child between people who are not 
parent and child by birth. After a court places an adopting 
adult fully in the position of parent by court adoption order, 
the court is no longer involved in any aspect of the family. 
In the court adoption order, the child’s birth certificate is 
revised to reflect the adopting parent as birth parent.

Issues and authority to be addressed in an adoption 
include:
1. The adopting grandparent has a responsibility to 

support the grandchild and the grandchild has 
the same inheritance rights as a child born to the 
grandparent.

2. An adoptive grandparent who is collecting Social 
Security retirement may also be able to receive Social 
Security and/or child support for the grandchild.

3. In order for a child to be adopted, parental rights of 
both parents must be ended through a court process 
(or the parents must no longer be alive). Parents 
who wish to relinquish their parental rights must 
receive counseling through the Department of Human 
Services or a licensed child placement agency, and then 
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appear in court to declare their desire to relinquish. 
The parents may specifically name the grandparent as 
custodian at that time. At the court relinquishment 
hearing, if only one parent can be found, that parent 
may testify that the other parent has abandoned the 
child.

4. When the birth parents have abandoned the child or 
failed to provide support for over a year, a grandparent 
may file for the adoption of the grandchild if the 
grandparent has had the grandchild living in the 
grandparent’s home for a year or more. These types of 
adoptions are referred to as “kinship adoptions” and 
“custodial adoptions.”

5. The grandparent, in order to adopt, must be approved 
for adoption through an assessment (sometimes 
called a home study) by the Department of Human 
Services, or by a licensed child placement agency. The 
grandchild to be adopted must receive counseling if he 
or she is age twelve or over. A child twelve or older 
must consent to the adoption.  The court could order 
counseling for any age child if it is in the best interest 
of the child.

6. If the grandchild is involved in a dependency or neglect 
case, the Department of Human Services may help 
the parents either relinquish or file for termination of 
parental rights. (See Page 16)

7. A court may find that a requested adoption is too 
extreme and permanent a resolution for the child and 
that a less drastic alternative, such as Guardianship or 
the Allocation of Parental Responsibilities, is preferable 
for the child’s best interests.
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8. Adoption is the only option when someone wants 
to take complete and permanent responsibility for a 
child without a concern about future legal interference 
in decision-making for the child by the child’s birth 
parents. An adoptive grandparent may choose to allow 
the grandchild’s birth parents to stay involved in the 
grandchild’s life through visits or letters, or they may 
choose not to do so.

9. Adoption should not be selected by someone who 
wants to reunite a child with his/ her birth parents 
someday. It is not the best choice for someone who 
only wants to provide temporary care for a child. 
Adoption is for life. Since the decree of adoption 
terminates the birth parents’ parental rights and the 
court’s involvement with the family, birth parents 
may not go back to court after the adoption decree 
is entered to seek or enforce an agreement to have 
contact with the child.

10. The adoption process can be very expensive especially 
if the Department of Human Services is not involved. 
Currently, there are tax credits and subsidies available 
to reimburse many of the costs incurred in the 
adoption process. (See Pages 17-19)  Adoption can help 
or hurt the grandparent financially. (See Pages 24-30) 

Adoption is a complicated process. Contact the local 
Department of Human Services for advice and referral for a 
qualified attorney who specializes in this field or a licensed 
child placement agency. Adopting a child is a major step 
that needs to be considered carefully. No one can be forced 
to adopt a child; it is strictly a voluntary choice.
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PART THREE: THE CHILD 
PROTECTION SYSTEM

 
Steps in a Dependency and Neglect 
Legal Case
The government does not interfere in family matters unless 
there is reason to believe that the child is not safe within 
the family. If the government has involved itself in matters 
concerning the grandchild’s family, the grandparent needs 
to understand the basics of the child protection system.  The 
basics of how the child protection system works is shown 
below.
1. Report.  Dependency and neglect actions usually 

begin when there is a report to the police or the 
Department of Human Services indicating that a 
child is being abused or neglected or for some other 
reason needs protection by the State. After a report 
is made, there is an investigation of the report; at 
the conclusion of which the Department of Human 
Services may decide to take the child out of the home 
and/or may decide to file a Petition in Dependency and 
Neglect.

2. Possible removal of child from home.  At all 
stages of a dependency and neglect case, the court or 
law enforcement officer has the authority to remove a 
child from the home of the parent. Upon removal, the 
child may be placed in a foster home or may be placed 
with the grandparent who is “appropriate, capable, 
willing, and available to care for the child.” (Colorado 
statutes - C.R.S. 19-3-402) However, a hearing must 
be held by the court within two or three days of the 
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child’s removal from the home (depending on the 
situation) so the court may decide whether the child is 
to be returned to the parents or remain in the custody 
of Human Services for the duration of the case. 

3. Placement with Relatives in a Dependency 
Case.  When a child is removed from the home 
of the parent, the Department of Human Services 
may contact a grandparent or other relative and ask 
them to care for the child while an investigation and/
or court case goes forward. Care by a grandparent 
or other relative of a child who is in the custody 
of the Department of Human Services is called 
“kinship care.” This is like a foster care placement, 
except that it is with a relative. A grandparent who 
finds out that his or her grandchild is in the custody 
of the Department of Human Services can contact 
the Department directly to request that the child 
be placed with them. If they know the name of the 
child protection worker assigned to the child, the 
grandparent may contact that person directly through 
the Department. In most cases, a home study will 
be conducted before a decision is made to place the 
child with the grandparent. To conduct a home study, 
a social worker will come to the grandparent’s home 
and interview everyone living there. Paperwork and 
training will normally be required if the Department 
of Human Services decides to place the child in the 
grandparent’s home. The child may or may not live 
with the grandparent while the home study is being 
conducted. In addition to conducting a home study 
during this time, a social worker may also lead a family 
group decision-making meeting regarding sensitive and 
complicated family issues.
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4. Grandparent Placement Requirements.  
When a grandchild is placed with a grandparent by the 
Department of Human Services, the grandparent will 
be required to follow rules set by the case worker and 
the court. These rules may include keeping the child 
from seeing the birth parent(s) or following strict rules 
about such visits. Cooperation of the grandparent with 
such rules is very important, as not following such 
rules may result in the child being removed from the 
grandparent’s care.

5. Later Placement of Grandchild with 
Grandparent.  Even if kinship care is not set up 
by the Department of Humans Services when the 
child is first removed from the parent, Colorado law 
specifies that the court may still place the child in the 
legal custody of a relative, including the grandparent, 
at the time of the later dispositional hearing. The law 
says that the grandparent may be given preference for 
placement if it is in the best interests of the grandchild. 
A grandparent wanting to care for a grandchild should 
notify the child’s caseworker and/or the court of their 
interest in having their grandchild placed with them as 
soon as possible.

6. Legal Custody Order May be Different than 
Where Child Lives.  The Department of Human 
Services may be given legal custody of the grandchild 
even when the child is living with a grandparent.  
However, the court may give legal custody directly to 
the grandparent. 

7. Fees to Help Cover Expenses of 
Grandparent Placement.  A grandparent may 
ask a juvenile judge to order the county Department 
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of Human Services to consider the granddparent’s 
application for certification as a foster parent. If 
certified by the County as a foster parent, foster 
care payments to the grandparent for the care of the 
grandchild usually will be available.

8. Parental Right to Attorney.  The child’s parent 
has a right to have an attorney represent them at any 
dependency and neglect hearing. The court will appoint 
an attorney if they cannot afford one.

9. Filing of Petition in Dependency and 
Neglect.   After the initial placement hearing, the 
Department of Human Services may file a Petition 
in Dependency and Neglect (hereafter referred to 
as Petition), in order to request temporary custody 
of the child or protective orders if abuse or neglect 
concerns remain.  The Department of Human Services 
may also choose to file such a Petition if the child 
remains at home.

10. Reasons for Filing Petition.  Only a Department 
of Human Services can file such an action. The Petition 
must claim that one of these events has occurred:

a.  The child has been abandoned;
b.  The child has been abused by a parent;
c.  The child has been abused by someone other than 

a parent, without the parent protecting the child;
d.  The child’s environment has been and is injurious 

to his/her welfare;
e.  A parent, guardian, or legal custodian fails or refuses 

to provide the child with proper or necessary 
subsistence, education, medical care, or any other 
care necessary for his/her health, guidance, or well-
being;
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f.  The child is homeless, without proper care, or 
not living with his/her parent, guardian, or a legal 
custodian through no fault of such parent, guardian, 
or a legal custodian; 

g.  The child has run away from home or is otherwise 
beyond the control of his/her parent, guardian, or a 
legal custodian;

h.  The child has been emotionally abused;
i.  A controlled substance is manufactured in the 

presence of or in the home of the child or where 
the child is found; or

j.  The child tests positive at birth for a schedule 
I or II controlled substance, unless the positive 
test results from the mother’s lawful use of the 
substance as prescribed.

11. Appointment of Guardian ad litem for 
Child.  If a Petition is filed, the court will appoint a 
Guardian ad litem to represent the best interest of the 
child in court. The court may appoint such a Guardian 
ad litem at any time if it believes there is a good 
reason for such appointment. The Guardian ad litem 
is given all information about the case and may make 
recommendations to the court about the child.

12. Initial Hearing and Treatment Plan.  There 
must be an initial court hearing to determine whether 
the claims of the Petition are true. If the court 
finds that the claims are true, the child is said to be 
Adjudicated Dependent and Neglected.  A treatment 
plan must then be established which addresses the 
problems, establishes goals, and defines conditions 
under which the child may be kept at home or 
returned home.
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13. Dispositional Hearing.  The court must hold a 
dispositional hearing within 30 to 45 days if there is 
Adjudication. Such hearing may sometimes be held 
the same day as the Adjudication. At the time of 
the dispositional hearing, a treatment plan will be 
established specifying what steps need to happen 
for the child to remain at home with the parent or 
before the child can be returned home to the parent. 
If enough reasons exist and the proper motion has 
been filed, the court has the option of terminating the 
parent-child legal relationship of one or both parents 
at the dispositional hearing, although this is rare.

14. Special Process for Child under Six Years 
Old.  If the child involved is under six (6) years old, 
and has been placed out of the home, an expedited 
hearing procedure will be followed. For such a child, 
the adjudicatory hearing must be held within 60 days 
of the parents being served with a Petition.  Also, the 
dispositional hearing must be held within 30 days of 
the adjudication. Lastly, a permanent planning hearing 
must be held within 90 days of the dispositional 
hearing and the child must be placed in a permanent 
home no later than 12 months after the original out-of 
home placement of the child.

15. Services for the Parent.  If parental rights 
are not terminated during the hearing process, the 
Department of Human Services must provide services 
to help the parent create a safe home for the child.  
The Department of Human Services can also be 
requested to provide therapy or other services for the 
child. 
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16. Reunification of Child with Parent.  The 
child will be returned to the parents when the court 
decides that the home is safe.  A hearing will be held 
to determine a permanency plan for the child if the 
parent cannot make the home safe after a period of 
time, which will vary according to the situation.  The 
court’s decision will include a permanent placement 
goal. At any time before or after this hearing, a motion 
to terminate the parent-child legal relationship 
(parental rights) may be filed.

17. Termination of Parental Rights.  Parental 
rights may only be terminated by the court following 
a hearing.  This will be done only when the child has 
been abandoned or seriously abused or neglected and 
the parent will not or cannot meet the physical, mental, 
and emotional needs of the child.  The parent has a 
right to appeal the termination of their parental rights. 

18. Child Placement after Termination of 
Parental Rights.  After ordering termination of 
parental rights, the court will place the child in the 
custody of the Department of Human Services, a 
private child placement agency, or a relative.  A hearing 
will then be held ninety days later to determine 
whether the child will be adopted or whether some 
other permanent custodial arrangements need to 
be made.  Again, a parent has a right to appeal the 
termination of their parental rights and such appeal 
may delay adoption proceedings of the child.

19. Grandparent Adoption in a Dependency 
Case.  When parental rights are terminated by 
a court, the Department of Human Services will 
search for a family to adopt the child. The household 
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of a child’s grandparent may often be considered 
an appropriate family setting into which a child may 
be adopted.  A grandparent has the right to request 
permission to adopt the grandchild. It is important 
for the grandparent to make this request before a 
motion to terminate the parent-child legal relationship 
is filed because with that timing, the court must 
legally give the grandparent priority status when a 
placement decision is made, if it is in the best interest 
of the child. There is no legal requirement 
that the grandparent be notified by the 
Department of Human Services or the 
court of a motion to terminate parental 
rights or of a grandparent’s legal priority 
status for placement of the child after the 
termination of parental rights. Therefore, it 
is important for an interested grandparent to remain 
in contact with the Department of Human Services 
during all phases of a Dependency and Neglect action 
that involves their grandchild. A grandparent who 
properly applies for permission to adopt during a 
dependency and neglect action must still undergo 
an assessment before being approved as a suitable 
family for adoption of the child.  Also, if the child being 
considered for adoption is over the age of twelve, the 
child must agree to the proposed adoption by his/
her grandparent. Parents often file an appeal after 
their parental rights are terminated. If such an appeal 
is filed by one of the child’s parents, the grandparent 
will probably have to wait until the appeal is concluded 
before knowing whether they will be able to adopt 
the grandchild.  Such an appeal can take up to a year 
before being decided by an appeals court.
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20. Native American Children. Special laws apply 
to Native American children.  The Indian Child Welfare 
Act (ICWA) is a Federal law designed to protect 
the best interests of Native American children and 
to promote the stability and security of Native 
American tribes and Native American families. This 
Act controls any child custody legal proceeding 
(including Dependency and Neglect, foster care, 
custody, guardianship or adoption) concerning any 
child who is a member of a Native American tribe, 
eligible for membership in a tribe, or is a biological 
child of a tribe member. The Act requires that the tribe 
be notified even if a birth parent is trying to place the 
child privately. The Act requires that all placements of 
Native American children follow very strict rules. Any 
court action regarding a Native American child may 
be set aside if the rules of the Act are not followed. 
Therefore, it is very important to contact a qualified 
attorney who has experience in this area if there is any 
possibility that a child may be eligible for membership 
in a Native American tribe or has Native American 
birth parents.



24

PART FOUR: FINANCIAL ISSUES

Child Support
Child support is established by a court order. If there is 
a custody action brought by a grandparent involving a 
grandchild, the court has authority to order child support 
for the grandchild as part of the custody order. However, if 
the grandparent is caring for the grandchild under a power 
of attorney, a guardianship, or conservatorship order, a 
separate action in court for child support must be started. 
The grandparent may be able to obtain child support from 
the birth parent of the grandchild. The amount of child 
support is based upon the incomes of the parent of the 
grandchild.
If the grandparent adopts the grandchild, the grandchild 
legally becomes a child of the grandparent and the rights 
and obligations (including the obligation to support the 
child) of the grandchild’s birth parents are ended. 
If child support is ordered to be paid to the grandparent by 
the child’s parent, but is not being paid, the grandparent 
can take legal action to enforce payment of such child 
support. Enforcement can be undertaken through a private 
attorney or through an agency of the State of Colorado (the 
Child Support Enforcement Unit) in each county. Private 
attorneys will charge an hourly fee to perform the legal 
work necessary to enforce the child support order. Laws 
exist in most states (under URESA, the Uniform Reciprocal 
Enforcement Support Act) which are intended to help 
enforce payment of child support by a parent who lives 
outside of Colorado but whose children live in Colorado.
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Public Assistance, TANF, and Medicaid
A grandparent may be eligible to receive public assistance 
for a grandchild. Benefits may be available whether the 
grandparent is caring for the grandchild under a power of 
attorney, a custody order, a guardianship order, or where the 
grandparent has legally adopted the grandchild.

Benefits from public assistance typically include a monthly 
payment, or medical insurance coverage, (Medicaid), and/
or food stamps. Benefits may be payable to the grandchild 
and received by the grandparent or benefits may be payable 
directly to the grandparent. The grandparent should contact 
the Department of Human Services in the county where 
the grandchild will live to determine what specific benefits 
may be available to the grandchild and/or the grandparent. 
Grandparents must meet State of Colorado criteria and be 
approved by the Department of Human Services  in order to 
receive public assistance benefits.
If the grandparent becomes a licensed foster care home, 
such status may provide for additional public assistance 
benefits to be paid to the grandparent for the grandchild or 
directly to the grandparent.

If a grandparent is receiving public assistance on behalf of 
a grandchild, the State of Colorado will try to collect child 
support from the birth parent to reimburse the State for its 
payment of such public assistance. Such collection action 
will be pursued through the local Department of Human 
Services Child Support Enforcement Unit.



26

Social Security, Retirements, and 
Disability Benefits
If a grandparent is receiving Social Security, retirement, 
or disability benefits there will be no reduction in benefits 
because the grandparent cares for or adopts a grandchild.  
It does not make any difference whether the grandparent is 
acting with a power of attorney, custody order, guardianship 
order or adoption. Similarly, there will be no reduction in 
benefits if the grandparent formally adopts the grandchild.

If the grandparent formally adopts the grandchild, the 
grandparent may receive additional benefits because of 
such adoption. For example, if the grandparent dies after an 
adoption is final, but before the grandchild reaches the age 
of eighteen, a Social Security benefit will be paid for the 
grandchild until the grandchild reaches the age of eighteen.  
Also, if one of the natural birth parents was qualified to 
receive Social Security and has died, the grandparent(s) 
who are caring for the grandchild may be able to collect the 
natural birth parent’s Social Security for the benefit of the 
child.  A grandparent concerned about qualifying for Social 
Security payments on behalf of a grandchild should contact 
his or her local Social Security office to find out if the 
grandchild qualifies to receive such payments.

Benefits from Grandparent 
Employment
1. Health Insurance. The grandparent may seek 

to obtain health insurance for the grandchild. Health 
insurance for a grandchild may or may not be available 
through the grandparent’s employment. The ability to 



27

insure a grandchild under a health insurance policy 
available through the grandparent’s employment 
depends upon the provisions of the insurance contract 
between the employer and the insurance company. 
The existence of a power of attorney, a custody order, 
or a guardianship order regarding the grandchild may 
help obtain insurance coverage through the employer’s 
policy. If the grandparent has adopted the grandchild, 
then the grandchild legally becomes the child of the 
grandparent, and the grandchild is entitled to the same 
medical and dental benefits that the grandparent(s) 
employer’s policy provides to children of employees. 
The grandparent can also independently purchase 
health insurance insuring the adopted grandchild.

2. If other health insurance is not available to the 
grandparent for the grandchild, the grandparent may 
apply for Medicaid or Child Health Plan Plus (CHP+) 
for medical assistance for the grandchild through the 
Department of Human Services.

3. Family Leave. If the grandchild becomes ill, it may 
be difficult for the grandparent to meet his or her 
employment obligations if they are also obligated 
to care for the grandchild. The grandparent may be 
entitled to take unpaid leave from work in order 
to care for the grandchild due to a serious health 
condition. Under the Federal Family and Medical Leave 
Act (FMLA), a grandparent may qualify to take up to 
12 weeks of unpaid leave per year to provide care 
for a serious health condition of a grandchild. FMLA 
applies only if the grandparent’s employer has at least 
50 employees and the grandparent has been employed 
with the employer for at least 12 months and meets 
minimum required hours worked.
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4. Also, if a grandchild’s parent is in the military, family 
members such as grandparents may be covered 
under provisions of FMLA. The National Defense 
Authorization Act of 2008 creates an entitlement of 
twenty-six weeks of leave (rather than twelve) to 
permit family members to care for members of the 
Armed Forces, including a member of the National 
Guard or Reserves, who is undergoing medical 
treatment for a serious injury or illness. The Second 
Amendment permits an employee to take FMLA 
leave for a “qualifying exigency” arising from a family 
member’s active duty. 

5. A grandparent may also be entitled to family leave 
under FMLA in order to care for a grandchild during 
the first year the grandchild is placed with the 
grandparent for adoption or foster care.

Tax Issues
1. Income Tax Dependency Exemptions.  If 

a grandparent pays more than half of a grandchild’s 
total support in a year, the grandparent can take an 
income tax dependency exemption deduction for 
the grandchild due to such expenses.  To qualify the 
grandparent to take such exemption for the grandchild, 
the grandchild must earn less than a certain income 
limit, qualify as a citizen or resident of the United 
States, and not file a joint return with a spouse. If these 
requirements are met, it is not necessary to have a 
power of attorney, a custody order, or a guardianship 
order regarding the child in order to claim such 
tax exemption. The same requirements apply for a 
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grandparent to claim a dependency tax exemption for 
an adopted grandchild. 
 
If there is a divorce action between the parents of the 
grandchild, or a legal custody or child support action 
regarding the grandchild, the court in Colorado is 
obligated to allocate the right to claim the income tax 
dependency exemption for the grandchild between the 
parties in the case. If a grandparent is a party to such 
action and is fully or partially responsible for the care 
of the grandchild, the right to claim the income tax 
dependency exemption may be allocated by the court 
to the grandparent. 
 
If the IRS conducts an audit of a grandparent’s tax 
returns, the grandparent may be required to prove 
that he or she paid actual expenses for the support of 
the grandchild. It is important to save all documents 
relating to expenses paid for the benefit of a 
grandchild in case such an audit is required by the IRS.

2. Earned Income Tax Credit.  If the grandparent 
has a low-income level and the grandchild lives with 
the grandparent for more than one-half of a tax year, 
the grandparent may qualify for the earned income 
credit against income taxes. If the grandparent qualifies 
for such credit, the grandparent can receive the credit 
which has the effect of lowering the grandparent’s 
income tax; even if the grandparent owes no income 
tax in a particular tax year, being able to qualify for 
such earned income tax credit can result in the 
grandparent receiving a tax refund because of the 
availability of the tax credit. 
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The amount of the earned income tax credit is based 
upon the amount of the grandparent’s earned income. 
A grandchild is a qualifying child for tax purposes if he 
or she lived with the grandparent for more than one-
half of the tax year, was under the age of nineteen (or 
a fulltime student under the age of twenty-four), or 
permanently and totally disabled at any time during 
the tax year. In order to claim the earned income tax 
credit, the grandparent does not need to be operating 
under a power of attorney, a custody order, or a 
guardianship order, and does not need to have adopted 
the grandchild.  

3. Credit Against Income Taxes for Adoption 
Expenses.  If a grandparent adopts a grandchild, 
the grandparent may claim a tax credit against the 
grandparent’s income tax for qualified adoption 
expenses. The grandparent may claim a tax credit 
against income taxes for qualified adoption expenses 
for each eligible child if they adopt more than one 
grandchild. (The amount of the possible tax credit is in 
2011, was $13,170.00 in the case of a child with special 
needs.) 
 
Expenses that qualify as adoption expenses include 
reasonable and necessary fees, court costs, attorney 
fees, and other expenses directly related to the 
adoption. A grandchild that will qualify as an eligible 
child for the grandparent to take the tax credit is a 
child who has not attained the age of eighteen at the 
time of the adoption, or who is physically or mentally 
incapable of self-care.  
 
For any questions concerning tax issues, contact a local 
qualified tax preparer to determine eligibility for the 
credit.
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PART FIVE: CHILDREN WITH 
SPECIAL NEEDS

Certain types of financial support are particular to children 
with special needs.  The types of financial support are 
tailored to the circumstances and particular requirements of 
caring for each child with special needs.  Not all of the types 
of financial support listed below will be appropriate for all 
children with special needs.

Adoption Subsidy  
(On-going Payment Subsidy)
Subsidies may be available through the State of Colorado 
and the Federal government for a grandparent adopting a 
grandchild with special needs. Such subsidies may include 
a monthly cash payment and/or Medicaid coverage for the 
adopted grandchild.
To receive an adoption subsidy, the grandchild must meet 
all of the following requirements: 

1. Be legally free for adoption and available through (a) 
being in the custody of the Department of Human 
Services, or (b) being in the custody of a private, 
nonprofit, licensed agency in Colorado; or (c) living 
with a relative.

2. Have a special need, which is defined as one of the 
following:

• Physical disability
• Mental retardation
• Developmental disability
• Emotional disturbance
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• Hereditary factors that have been documented by 
a physician or psychologist

• High risk children (such as HIV positive, drug or 
alcohol exposed in utero)

• Other conditions that act as a serious barrier to 
the adoption

3. Reasonable attempts have been made, without success, 
to place the child with a family who will adopt without 
a subsidy unless the best interests of the child would 
not be served by such an effort.

4. A child in the custody of a licensed nonprofit private 
agency or living with relatives must meet Federal low-
income guidelines which mean that the child’s birth 
parent must have been eligible for medical, food, and 
cash assistance programs at the time the child was 
removed from their care or custody.

5. All parent-child legal relationships are terminated.

6. The Department of Human Services, agency, or 
relative requesting the adoption subsidy is financially 
responsible for the care of the child.

The child’s eligibility for subsidy is based upon these 
factors and not on the financial need of the adopting family. 
The adopting family applies for the adoption subsidy by 
contacting their local Department of Human Services. The 
adoption subsidy must be applied for before the Petition 
to Adopt is filed. It is possible to apply for the subsidy for 
a child who is eligible even when the adopting family is 
uncertain about wanting the subsidy. A family that does 
not believe that it wants an adoption subsidy can apply and 
sign the paperwork for the subsidy then still decline the 
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monthly payment once the application is approved. Such 
an approved but not used adoption subsidy is referred to as 
a “dormant subsidy”. With a dormant subsidy in place the 
adoption subsidy can be renewed if the child has problems 
later on, or if there are later financial difficulties.

Signing an adoption subsidy agreement requires the 
adopting parents to keep the Department of Human 
Services informed on the status of the child over time. The 
Department will verify that the child has special needs or is 
at risk of having special needs at a later time. The adoption 
subsidy is contingent upon public funds being available to 
pay the subsidy and will be reviewed by the Department 
every three years. The eligibility for subsidy continues 
regardless of where the family moves (even to another 
state).

An adopting family who is denied an adoption subsidy 
has a right to appeal the decision. For more information 
about this program, contact the local county Department 
of Human Services, or the State Department of Human 
Services, Division of Child Welfare, Adoption Programs, 
1575 Sherman Street, 2nd Floor, Denver, CO 80203-1714, 
(303) 866-3209.
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Nonrecurring Expense Reimbursement 
(One-time Subsidy Payments)
Families adopting special needs children may also qualify 
for a Nonrecurring Adoption Expense reimbursement to 
help with costs of adopting, such as adoption application 
fees, adoptive family study (or home study), court costs 
and attorney fees, health and psychological evaluations of 
the adopting family members, and travel expenses to visit 
the child. The total amount of such payments that can be 
obtained is limited to $800, and such payments may not 
cover all of the listed types of expenses.
The requirements for a family to be eligible for 
Nonrecurring Adoption Expense Reimbursement are similar 
to those for Adoption Subsidy. The Department of Human 
Services can provide more information regarding such 
requirements.

Child with Special Needs (CSN)
Additional support programs are available in Colorado 
for children with certain kinds of special needs or chronic 
illnesses. For more information, access the Colorado 
Department of Public Health and Environment’s Children 
with Special Health Care Needs Unit at www.cdphe.
state.co.us/ps/hcp.  For local information contact Boulder 
County Public Health at (303) 441-1100 or go to www.
BoulderCounty.org. 
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Family Support Services Program 
(FSSP)
The Family Support Services Program (FSSP) is a program 
designed for developmentally disabled family members 
living at home and can provide in-home or community 
support to help the person remain at home. For information 
about this program, contact the Colorado Department of 
Human Services.  For local information contact Imagine! at 
(303) 665-7789 or go to www.ImagineColorado.org.

Supplemental Security Income
Social Security Income (SSI) through Social Security is 
available for a physically or emotionally disabled child. The 
child may qualify for monthly income and/or health care 
through Medicaid. Such SSI payments continue as long as 
the child is disabled. The parent, guardian, or custodian of 
the child must apply for the child through the local Social 
Security office. A physician or other medical professional 
must be willing to state that the child has a physical or 
mental condition that can be medically proven and which 
results in “marked or severe functional limitations.” Also, 
the child’s condition must last at least 12 months or be 
expected to result in death. Many initial SSI applications for 
a physically or emotionally disabled child are denied. Initial 
denials can be appealed.  A qualified attorney can help with 
the appeal process.
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PART SIX: FUTURE PLANNING
A grandparent who finds him/herself raising a grandchild 
might want to consider putting in place legal documents 
which support financial, medical, and inheritance rights 
issues:

•	 Living Will
•	 Will
•	 Financial Power of Attorney
•	 Medical Durable Power of Attorney
•	 CPR Directive

A grandparent caring for a grandchild should seek the 
assistance of a qualified attorney to design specific 
documents for their situation.

Inheritance Rights
If the grandparent does not have a will, property that 
could pass by a valid will instead will be distributed 
to the grandparent’s relatives as directed by Colorado 
State law. The fact that the grandparent is caring for the 
grandchild under a power of attorney, a custody order, or a 
guardianship order, does not change how the grandparent’s 
property will pass at death under the requirements of 
Colorado law unless the grandparent makes a will stating 
that the grandchild is to receive their property or any part of 
it.
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If the grandparent adopts the grandchild, the grandchild 
becomes a child of the grandparent and will inherit 
property upon the grandparent’s death as if they were the 
grandparent’s child. Joint tenancy ownership of property 
and beneficiary designations will still control how the 
property will pass if such arrangements are made. Also, 
if the grandparent has a will, it will also control passage 
of property. If the grandparent does not have a will, the 
grandchild is treated as a child of the grandparent, and 
might inherit from the grandparent under the requirements 
of Colorado law.  Upon a grandparent’s death, an adopted 
grandchild may also qualify to receive Federal Social 
Security pension benefits or other public benefits if the 
grandparent dies while the grandchild is a minor. 
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